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Sovereignty-modern: a new approach
to an outdated concept

However, for all the reasons mentioned already, the conditions under which sov-
ereignty is exercised – and intervention is practised – have changed dramatically
since 1945. Many new states have emerged and are still in the process of consol-
idating their identity. Evolving international law has set many constraints on what
states can do, and not only in the realm of human rights. The emerging concept
of human security has created additional demands and expectations in relation
to the way states treat their own people. And many new actors are playing inter-
national roles previously more or less the exclusive preserve of the states.

International Commission on Intervention and State Sovereignty, 20011

3.1 Sovereignty and the fundamental logic
of international law2

Chapter 2 explored a number of puzzles and problems about international
law and international economic law. Often related, indeed, axiomatically
connected to these problems is the concept of “sovereignty,” which, how-
ever, has many different meanings and implications.

Although much criticized, the concept of “sovereignty” is still very
central to almost all thinking about international relations and particu-
larly international law. The old “Westphalian” concept in the context of a
nation-state’s “right” to monopolize certain exercises of power with respect
to its territory and citizens is in many ways discredited (as discussed below),
but its main characteristics are still prized and harbored by those who main-
tain certain views, perhaps fairly characterized “realist,” or who otherwise
wish to avoid (sometimes with justification) interference in a national gov-
ernment’s decisions and activities by foreign or international powers and
authorities. Furthermore, when one begins to analyze and disaggregate the
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concept of sovereignty, it quickly becomes apparent that it has many
dimensions, and is indeed very complex. Often, however, the term “sover-
eignty” is invoked in a context or manner designed to avoid and prevent
analysis, sometimes with an advocate’s purpose of fending off criticism or
justifications of international “infringements” on the activities of a nation-
state or its internal stake-holders and power operators.

In addition to the “power monopoly” function, sovereignty also plays
other important roles. For example, the notion is quite central to the
concept of “equality of nations,” which can also be abused and some-
times is quite dysfunctional and unrealistic, such as in the context of deci-
sion making in international institutions and in inducing “consensus” as
a way to avoid the “one nation, one vote” approach, which can sometimes
seriously misdirect actions of international institutions. Consensus, in
turn, can often lead to paralysis that is damaging to appropriate coordi-
nation and other decision-making at the international level.

The concept of equality of nations is linked to sovereignty concepts
because sovereignty has fostered the idea that there is no higher power than
the nation-state, so its “sovereignty” negates the idea that there is a higher
power, internationally or foreign (unless consented to by the nation-state).

“Sovereignty” also plays a role in defining the status and rights of nation-
states and their officials. Thus we know about “sovereign immunity” and
the consequential immunity for various purposes of the officials of a
nation-state.3 Likewise “sovereignty” implies a right against interference or
intervention from any foreign (or international) power. It can also play an
anti-democratic role in enforcing extravagant concepts of special privilege
of government officials.

To take these introductory thoughts even further, one can easily see the
logical connection between the sovereignty concepts and the very foun-
dations and sources of international law. If sovereignty implies that there
is “no higher power” than the nation-state , then it is argued that no inter-
national law norm is valid when applied to such state unless that state has
somehow “consented” to the norm. Of course, treaties (or “conventions”)
almost always imply, in a broader sense, satisfactory consent of the nation-
states which accepted the treaty.4 However, important questions are raised
in connection with many treaty details, such as (for example) when a
treaty-based international institution sees its practice and “jurisprudence”
evolve over time and purports to obligate the nation members even when
they opposed such evolution.5

In addition, the other major source of international law norms, “cus-
tomary international law,” is also theoretically based on the notion of
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consent, through “practice of states” and “opinio juris.” For centuries, prac-
titioners and scholars have debated the impact of customary international
law on “holdout” states, and what constitutes a “holdout,” but often in the
context of rationalizing the notion that consent exists. The ambiguities of
these notions are obvious, and, as noted in Chapter 2, part of a broader
mosaic of criticism of the very existence of “customary international law
norms.”

The above remarks do not, by any means, exhaust the complexity of the
“sovereignty” concept. There are other dimensions that could also be
explored, and surely there are some dimensions that mostly have not even
been considered yet. This chapter, however, does not try to cover all possi-
ble dimensions of sovereignty, but instead focuses primarily on what might
be thought of as the core of sovereignty – the “monopoly of power” dimen-
sion – although it will be clear that even this focus inevitably entails certain
linkages and “slop-over penumbra” at the borderlines of the other sover-
eignty dimensions. This chapter will examine this “core” dimension in
the context of its roles with respect to international law and institutions
generally, and international relations and other related disciplines such as
economics.6

National government leaders and politicians as well as special interest
representatives too often invoke the term “sovereignty” to mislead needed
debate. Likewise, international elites often assume that “international is
better,” (thus downplaying the importance of sovereignty) and this, we
can also say, is not always the better approach. What is needed is a close
analysis of the policy framework that can get us away from these precon-
ceived “mantras.”7 The objective here is to try to shed some light on these
policy debates, or in some cases, policy dilemmas, and to describe some
of the policy framework that needs to be addressed.

The subject has been extensively addressed in different kinds of frame-
works, or academic disciplines. For example, there are a number of books
from political science and international relations disciplines, many of
which have important insights,8 as well as many works by legal profes-
sionals.9 However, in many of those works, the focus is on how to describe
the concept of “sovereignty,” how it operated in the past and operates in
the present in international relations and how it can be criticized. This
chapter is designed to address two somewhat different questions, namely,
what, if any, are the valid issues raised in the so-called “sovereignty”
debates, and how we can analyze those issues for future impact on policy.

The importance and need for this type of analytic activity (which hope-
fully will induce others to carry it further) should be obvious, but still merits
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mention. Much has been said and written about “globalization,” which,
as noted in Chapter 1, is a term of much ambiguity and controversial con-
notation, but which is usually reasonably well understood to at least apply
to the exogenous world circumstances of economic and other forces10 that
have developed in recent decades as a result, in major part, of sharply
reduced costs and time needs for transport of goods (and services) and like-
wise reductions in costs and time needs for communication.11 These cir-
cumstances have led to very new structures of production,12 which have,
in turn, resulted in greatly enhanced (and sometimes dangerous) interde-
pendency, about which there may not be much that we can do and which
often renders the older concepts of “sovereignty” or “independence” fic-
tional. As discussed in Chapter 2, these circumstances, particularly those
of communication techniques heretofore unknown, are seen sometimes to
affect dramatically the way in which governments can govern internally.
These circumstances often demand actions that no single nation-state can
satisfactorily carry out, and thus require some type of institutional “coor-
dination” mechanism. In some of these circumstances, therefore, there is
a powerful tension between traditional core “sovereignty” on the one
hand, and the international institution on the other hand. This tension is
manifest constantly, and addressed in numerous situations some of which
are poignantly and elaborately verbalized in the work of international
juridical institutions, such as the World Trade Organization (WTO)
dispute settlement system.13 Indeed, the now extraordinarily elaborate
jurisprudence of the WTO14 is a prime example of many of the tensions
between internationalism and national government desires to govern and
deliver to their democratic constituencies, and will be noted elsewhere in
this book. This tension is, however, manifested in a large number of inter-
national law and international relations contexts. Some expressions of
opposing approaches to “sovereignty” can easily be seen in the burgeon-
ing literature and government documents on the subject, with examples
such as the following:

One must not forget that some major factors remain much the same. . . . one of
those major constant factors is surely still the sovereign State.15 In the words of
Kofi Annan: “[o]ur post-war institutions were built for an inter-national world,
but now we live in a global world.”16 In a dangerous world marked by over-
whelming inequalities of power and resources, sovereignty is for many states their
best – and sometimes seemingly their only – line of defence.

However, for all the reasons mentioned already, the conditions under which
sovereignty is exercised – and intervention is practised – have changed dramati-
cally since 1945.17
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The state will remain the single most important organizing unit of political, eco-
nomic, and security affairs through 2015 but will confront fundamental tests of
effective governance.18

America must stand firmly for the nonnegotiable demands of human dignity:
the rule of law; limits on absolute power of the state; free speech; freedom of
worship; equal justice; respect for women; religious and ethnic tolerance; and
respect for private property.

History has not been kind to those nations which ignored or flouted the rights
and aspirations of their people.

America is now threatened less by conquering states than we are by familiar
ones. We must defeat these threats to our Nation, allies, and friends.19

Even a high government official of the current major great power per-
ceptively recognized the multi-faceted complexity about “sovereignty”
concepts when he used language including the following in a lecture he
gave while still in government:

Sovereignty has been a source of stability for more than two centuries. It has fos-
tered world order by establishing legal protections against external intervention
and by offering a diplomatic foundation for the negotiation of international
treaties, the formation of international organizations, and the development of
international law. It has also provided a stable framework within which repre-
sentative government and market economies could emerge in many nations. At
the beginning of the twenty-first century, sovereignty remains an essential foun-
dation for peace, democracy, and prosperity.

At the same time, sovereignty is being challenged from both within and
without. Weak states struggle to exercise legitimate authority within their territo-
ries. Globalization makes it harder for all nations to control their frontiers.
Governments trade freedom of action for the benefits of multilateral coopera-
tion. And outlaw regimes jeopardize their sovereign status by pursuing reckless
policies fraught with danger for their citizens and the international community.
We need to adjust our thinking and our actions to these new realities.20

These considerations suggest further rethinking (or reshaping) of the
core concept and roles of sovereignty, and to coin a new phrase to
differentiate these directions from the old, some argue outmoded,
“Westphalian” sovereignty concepts. We can replace the word “sover-
eignty” (which Professor Henkin wants us to do away with altogether)21

with the phrase “sovereignty-modern.” This new phrase could then indi-
cate a newer approach, which is arguably more pragmatic and more empir-
ically based and embraces a more “balanced and balancing” approach for
“core sovereignty.” However, it should be noted that there very well could
be some dimensions of sovereignty other than what is above termed “core,”
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which can continue to be benefited by more traditional approaches to sov-
ereignty. But these are not the central subjects of this chapter, and it is likely
that others will need to assume the heavy lifting of carrying the analysis into
those other dimensions.

Consequently, this chapter will approach the subject of “sovereignty-
modern” in three further sections, namely, sections 3.2 through 3.4.

These sections involve part of a connected logic which, in Chapter 1,
noted the setting and “landscape” of the subject and, in Chapter 2,
explored resulting impacts and challenges for various international law
concepts. This chapter proceeds (in section 3.2) to outline and remind the
reader about the older sovereignty concepts and to overview, with a brief
survey of a tiny portion of a vast literature, the many criticisms of these
older concepts. Section 3.3 then presents this author’s views about which
elements of the traditional sovereignty concepts may remain important in
current global circumstances and how these “real policy values” need to
be recognized and separated from the outmoded baggage of older
Westphalian sovereignty concepts. This section suggests that one of the
core policy values of sovereignty is power allocation, and explains what
that means.

Section 3.4 then offers some perceptions and tentative conclusions. An
important underlying theme of this chapter, articulated in this section 3.1
introduction, and reiterated again in section 3.4 is how the rethinking of
“sovereignty” is not only necessary to escape the traps of use or misuse of
older sovereignty thinking, but also challenges certain other key “funda-
mentals” of “general” international law thinking, such as the “nation-state
consent” requirement of norm innovation, or the “equality of nations”
ideas. Finally, some reflections summarize the broad implications of the
three chapters in Part I.

3.2 Traditional Westphalian sovereignty concepts: outmoded
and discredited?

The general perception is that the concept of sovereignty as many often
think of it today, particularly as to its “core” of the monopoly of power for
the highest authority of what evolved as the “nation-state,” began with the
1648 Treaty of Westphalia. To read the 128 clauses of that document is to
wade through dozens of provisions dealing with minute details of ending
the Thirty Years War,1 restoring properties to various feudal lordly owners,
and solemnly promising not to interfere with the rule of certain rulers
within their territories. Those read more like a “last will and testament”
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than a treaty reshaping the world. It is not easy to surmise any general prin-
ciple of “sovereignty” in these words, but the compact was a “Peace Treaty
between the Holy Roman Emperor and the King of France and their
respective Allies,” and thus a passing of power from such emperor, with his
claim of holy predominance, including choice of religion, to many kings
and lords who then treasured their own local predominance, including
choice of religion. As time passed, this developed into notions of the
absolute right of the sovereign, and what we could call “Westphalian sov-
ereignty,” despite interesting criticism of the “myth” of Westphalia based
on its historical antecedents and later evolution.2

As one recent academic work noted,
The classical concept of State Sovereignty . . . has increasingly become
subject to criticism from different political quarters. [But] all seem to be unani-
mous in their expectation of the inevitable demise of the Westphalian State
system . . .3

Ambassador Haass has also succinctly reviewed the criticism as follows:

Historically, sovereignty has been associated with four main characteristics: First,
a sovereign state is one that enjoys supreme political authority and monopoly over
the legitimate use of force within its territory. Second, it is capable of regulating
movements across its borders. Third, it can make its foreign policy choices freely.
Finally, it is recognized by other governments as an independent entity entitled
to freedom from external intervention. These components of sovereignty were
never absolute, but together they offered a predictable foundation for world
order. What is significant today is that each of these components – internal
authority, border control, policy autonomy, and non-intervention – is being chal-
lenged in unprecedented ways.4

As noted above, there has been a considerable amount of literature
concerning the issue of “sovereignty,” and various concepts to which it
might refer. Most of this literature is very critical of the idea of “sover-
eignty,” as it has generally been known. Some examples of this literature
will give the reader a flavor of the variety of discontents with this idea.

One eminent scholar, Professor Stephen Krasner, has described the
sovereignty concept as “organized hypocrisy.”5 This same author writes
that there are at least four different meanings of sovereignty (some of
which overlap). He describes:

domestic sovereignty, referring to the organization of public authority within a
state and to the level of effective control exercised by those holding authority;
interdependent sovereignty, referring to the ability of public authorities to control
trans-border movement; international legal sovereignty, referring to the mutual
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recognition of states or other entities; and Westphalian sovereignty, referring to
the exclusion of external actors from domestic authority configurations.6

Some other authors have described sovereignty as being “of more value
for purposes of oratory and persuasion than of science and law.”7

Still other authors have explored sovereignty as a “social construct,”
saying “numerous practices participate in the social construction of a
territorial state as sovereign, including the stabilization of state boundaries,
the recognition of territorial states as sovereign, and the conferring of rights
onto sovereign states.”8 The approach of these authors seems to be that
there are no particularly inherent characteristics in the concept of sover-
eignty, but it depends very much on the custom and practices of nation-
states and international systems.

In 1972, Professor Wolfgang Friedman wrote:
The growing interdependence of mankind has not so far significantly shaken the
legal and political structure of international society. . . . But at the same time the
stark realities of the contemporary world are pressing against the ramparts of the
national state and the symbols of national sovereignty.9

More than thirty years later, one could now opine that passage of time
has brought us to the no-man’s land beyond these ramparts.

More recently, a different Friedman (Thomas Friedman, columnist for
the New York Times) wrote how in circumstances of globalization, nation-
states often found that they were subject to financial market forces which
greatly constrain notions of independent “sovereign” action, saying,

Globalization isn’t a choice. It’s a reality. There is just one global market today,
and the only way you can grow at the speed your people want to grow is by
tapping into the global stock and bond markets, by seeking out multinationals to
invest in your country and by selling into the global trading system what your fac-
tories produce.10

The global marketplace today is an Electronic Herd of often anonymous stock,
bond, currency and multinational investors, connected by screens and networks.11

The Electronic Herd turns the whole world into a parliamentary system, in which
every government lives under the fear of a no-confidence vote from the herd.12

A 2002 volume of twenty-five essays concerning sovereignty, from more
than that number of different authors,13 again with a wide variety of crit-
ical viewpoints about sovereignty, includes the view of another eminent
senior international law scholar and professor, Henry Schermers, stating:

Sovereignty has many different aspects and none of these aspects is stable. The
content of the notion of “sovereignty” is continuously changing, especially in
recent years.
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Under international law we are most often confronted with the idea that sov-
ereignty of a State means that the State has unlimited power and is subjected to
only those rules of international law which it has expressly accepted. Neither
other States nor the United Nations have any right to intervene in matters which
are essentially within the domestic jurisdiction of a State. This aspect of sover-
eignty has been seriously weakened during the second half of the twentieth
century. . . . From the above we may conclude that under international law the
sovereignty of States must be reduced. International co-operation requires that
all States be bound by some minimum requirements of international law without
being entitled to claim that their sovereignty allows them to reject basic interna-
tional regulations.

Thirdly, we may conclude that the world community takes over sovereignty
of territories where national governments completely fail and that therefore
national sovereignty has disappeared in those territories. The world commu-
nity by now has sufficient means to step in with the help of existing States and
has therefore the obligation to rule those territories where the governments
fail.14

Another symposium volume of twenty-one essays, published in 2003,
contains a remarkable variety of ideas about sovereignty, ranging from
defenses of the sovereignty concept to recent challenges to that concept,
with some focus on the European Union. It also contains a series of essays
appraising developments and attitudes in eight specific countries, which
demonstrate quite striking differences.15

World leaders and diplomats have added their critical appraisals of
older sovereignty ideas, albeit while often recognizing the importance of
some attributes of the concept. In 1992 the then UN Secretary-General,
Boutros Boutros-Ghali, said in his June 1992 report to the Security
Council, “Respect for its [a state’s] fundamental sovereignty and integrity
are crucial to any common international progress. The time of absolute
and exclusive sovereignty, however, has passed; its theory was never
matched by reality.”16

Almost a decade later, after some abject failures of the United Nations
to meet apparent needs for action and intervention in Bosnia, Somalia,
Rwanda, and Kosovo, the new UN Secretary-General, Kofi Annan said,
in introducing his September 1999 Annual Report to the General
Assembly:

If the new commitment to intervention in the face of extreme suffering is to
retain the support of the world’s peoples, it must be – and must be seen to be –
fairly and consistently applied, irrespective of region or nation. Humanity, after
all, is indivisible.17

3.2 Traditional Westphalian sovereignty concepts: outmoded and discredited?

65



 

Secretary-General Annan then expressed impatience with traditional
notions of sovereignty, saying:

A global era requires global engagement. . . . If states bent on criminal behav-
iour know that frontiers are not the absolute defence; if they know that the
Security Council will take action to halt crimes against humanity, then they will
not embark on such a course of action in expectation of sovereign impunity.

. . .

If the collective conscience of humanity – a conscience which abhors cruelty,
renounces injustice and seeks peace for all peoples – cannot find in the United
Nations its greatest tribune, there is a grave danger that it will look elsewhere for
peace and for justice. . . . Any such evolution in our understanding of State sov-
ereignty and individual sovereignty will, in some quarters, be met with distrust,
scepticism, even hostility. But it is an evolution that we should welcome.18

British Prime Minister Tony Blair has expressed similar sentiments,
including in a 1999 speech in Chicago:

We live in a world where isolationism has ceased to have a reason to exist. By neces-
sity we have to co-operate with each other across nations. Many of our domestic
problems are caused on the other side of the world. Financial instability in Asia
destroys jobs in Chicago and in my own constituency in County Durham. Poverty
in the Caribbean means more drugs on the streets in Washington and London.
Conflict in the Balkans causes more refugees in Germany and here in the US.
These problems can only be addressed by international co-operation. We are all
internationalists now, whether we like it or not. We cannot refuse to participate in
global markets if we want to prosper. We cannot ignore new political ideas in other
countries if we want to innovate. We cannot turn our backs on conflicts and the
violation of human rights within other countries if we want still to be secure.

On the eve of a new Millennium we are now in a new world. We need new
rules for international co-operation and new ways of organising our international
institutions.

. . .

Today the impulse towards interdependence is immeasurably greater. We are
witnessing the beginnings of a new doctrine of international community. By this
I mean the explicit recognition that today, more than ever before, we are mutu-
ally dependent, that national interest is to a significant extent governed by inter-
national collaboration and that we need a clear and coherent debate as to the
direction this doctrine takes us in each field of international endeavour. Just as
within domestic politics, the notion of community – the belief that partnership
and co-operation are essential to advance self-interest – is coming into its own;
so it needs to find its international echo. Global financial markets, the global
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environment, global security and disarmament issues: none of these can be
solved without intense international co-operation.

. . .

Any Government that thinks it can go it alone is wrong. If the markets don’t
like your policies they will punish you. The same is true of trade. Protectionism
is the swiftest road to poverty. Only by competing internationally can our com-
panies and our economics grow and succeed. But it has to be an international
system based on rules. That means accepting the judgements of international
organisations even when you do not like them.19

Situations of weapons of mass destruction, genocide, failed states, and
rogue states, all pose extreme conceptual problems for doctrines of sov-
ereignty. But, of course, an important dilemma develops when the inter-
national institutions do not have the capacity or the will to act to prevent
or redress such extreme dangers to world peace and security or to partic-
ular regions and populations. In what circumstances, then, should other
entities, including powerful sovereign states, have the right or duty to step
into the breach? And to what degree is there a requirement before such
action to exhaust international institutions? Or has the practice of nations
replete with many such instances already begun to develop new norms
condoning such conduct?20

In 2001 an International Commission on Intervention and State
Sovereignty was formed under the initiative of the Canadian government
to respond to some of these pronouncements and other debates within
the United Nations. The Commission then produced an extensive report,
The Responsibility to Protect, exploring the new trends in the doctrines of sov-
ereignty. The report appended a large volume of research and commen-
tary exploring many ramifications of “sovereignty.” It is an extraordinary
study of the subject, with an extensive bibliography. Several small extracts
can capture some of the flavor of the larger work.21 In a research essay
appended to the report, the text (also quoting Kofi Annan) notes:

Sovereignty has been eroded by contemporary economic, cultural, and environ-
mental factors. Interference in what would previously have been regarded as inter-
nal affairs – by other states, the private sector, and nonstate actors – has become
routine. However, the preoccupation here is not these routine matters but the
potential tension when the norm of state sovereignty and egregious human
suffering coexist. . . .

The limits on sovereignty discussed above are widely accepted. They originate
in the Charter itself, in authoritative legal interpretations of that document, and
in the broader body of international law that has been agreed on by states. In
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recent decades, and particularly since the end of the Cold War, four more radical
challenges to the notion of state sovereignty have emerged: continuing demands
for self-determination, a broadened conception of international peace and
security, the collapse of state authority, and the increasing importance of popular
sovereignty.”22

The report itself bluntly comments with the statement quoted at the
beginning of this chapter.

The burgeoning literature on this subject is yet more extensive and
growing, and naturally draws attention to the important contribution of
one of the previous editors-in-chief of the American Journal of International
Law. Thomas Franck, in his seminal (and ahead of its time) 1992 article
in that journal,23 put forth his view as follows:

This newly emerging “law” – which requires democracy to validate govern-
ance – is not merely the law of a particular state that, like the United States
under its Constitution, has imposed such a precondition on national governance.
It is also becoming a requirement of international law, applicable to all and
implemented through global standards, with the help of regional and interna-
tional organizations.
He notes, however,
The question is not whether democracy has swept the boards, but whether global
society is ready for an era in which only democracy and the rule of law will be
capable of validating governance.
Yet he concludes:
The entitlement to democracy in international law has gone through both a nor-
mative and a customary evolution. It has evolved both as a system of rules and
in the practice of states and organizations. This evolution has occurred in three
phases. First came the normative entitlement to self-determination. Then came
the normative entitlement to free expression as a human right. Now we see the
emergence of a normative entitlement to a participatory electoral process.

Some of the discussion and practice about the role of “sovereignty” also
focuses on the principle of “subsidiarity,” which is variously defined, but
roughly stands for the principle that governmental function should be allo-
cated among hierarchical governmental institutions, to those as near as pos-
sible to the most concerned constituents, usually down the hierarchical
scale. In the minds of some, therefore, an allocation to a higher level of gov-
ernment would require a special justification as to why a higher-level gov-
ernmental institutional power was necessary to achieve the desired goals.24

In addition, most authors discussing “sovereignty” cite a very large
number of “anomaly examples,” mainly situations of governmental
entities that simply do not fit into the normal concepts of sovereignty or
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non-sovereignty.25 Sovereignty is sometimes divided up or “fractionated,”
sometimes temporary, sometimes nominal, to facilitate a diplomatic com-
promise, and so on.26

Thus the concept of sovereignty seems quite often to be extremely, and
perhaps purposefully, misleading, and a crutch to politicians and media
to avoid the tough and very complex (as we see below) thinking that
should be taken up about real policy issues that are involved.

In the area of trade policy, many specific instances can be cited as use
of constructs to avoid some of the implications of “sovereignty concepts.”
Perhaps a striking example is the General Agreement on Tariffs and
Trade (GATT) and now, WTO, criteria for membership, which is not
limited to a “sovereign entity,” but instead to a “State or separate customs
territory possessing full autonomy in the conduct of its external commer-
cial relations.”27

Sometimes the principle of non-interference at nation-state level is
closely linked to sovereignty, yet in the real world of today’s “globalization,”
there are innumerable instances of how actions by one nation (particularly
an economically powerful nation) can constrain and influence the internal
affairs of other nations. In addition, there are examples of powerful nations
influencing the domestic elections of other nations and also linking certain
policies or advantages, such as aid, to domestic policies relating to subjects
such as human rights. Likewise, international organizations partake in
some of these linkages, such as the so-called IMF “conditionality.”28

Professor Louis Henkin himself has written perceptively, “for legal pur-
poses at least, we might do well to relegate the term sovereignty to the shelf
of history as a relic from an earlier era.”29

It would indeed be nice to get rid of the “s word” (as Henkin says in
another work),30 but it does not seem very likely that we will be rid of this
nuisance, and even if we were, we would have to invent some other term to
cover some of the concepts that the word “sovereignty” refers to. Somehow,
it seems that to try to eliminate completely the word or the concepts asso-
ciated with “sovereignty” would miss some important principles. This leads
into the next section (3.3) of this chapter, discussing affirmative attributes
of sovereign concepts, and to a subsequent section (3.4), which develops the
concept of “sovereignty-modern.”

Finally, it must be noted that the term “sovereignty” is sometimes used
to describe subjects that are not international at all. For example, in the
United States, discussions about reserved powers to the sub-federal states
sometimes refer to the “sovereign powers” of those states, such as
California or Michigan. Clearly this relates to the question of “division of
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powers” within a sovereign nation-state (the United States). It is an inter-
esting parallel to some issues of nation-state international sovereignty
“allocation of power” policies, but quite different from the Westphalian
monopoly of power concept.31

Similar uses of the word “sovereignty” are also witnessed in the context
of discussions about allocating powers between member states and the
European Union.32

Also within the United States, the role of Native American tribes is
often discussed, using the term sovereignty in an entirely different context.
A book by Professor Alex Aleinikoff develops this context with a percep-
tive analysis of US Supreme Court cases that bear on the relationship
under the US Constitution of powers of the US government concerning
the tribes, and the degree to which such tribes can exercise governmental
powers within their “reservation” territories.33

3.3 Potentially valid policy objectives of sovereignty concepts

a. Policy objectives of sovereignty concepts?

Apart from the politically misleading and debate-stifling use of “sover-
eignty” concepts and recognizing that almost no perceptive observer or
practitioner is prepared today to sign on to the full import of the tradi-
tional Westphalian notion of sovereignty, what can be said in favor of mod-
ified or “evolving” sovereignty concepts?1 Many if not most of the critics
of the older sovereignty notions recognize with varying degrees of support
some of the important and continuing contributions of the sovereignty
concepts towards international discourse, stability, and peace. As indicated
in section 3.1 of this chapter, sovereignty is deeply interwoven with the
fabric of international law, and in order not to abandon the whole cloth
very serious thought about the concept of “sovereignty” is required so that
a substitute may be found efficiently to fill the gaps left by its absence.

Let us start with an interesting anecdote. Testifying before a US con-
gressional committee in a hearing concerning the Uruguay Round
massive trade agreement and the World Trade Organization (WTO)2 was
the well-known Ralph Nader, who opposed congressional approval of
that agreement.3 While not accepting some of the assumptions and some
of the details of his statements, there are intriguing aspects that merit
respect, including the following:

A major result of this transformation to a World Trade Organization would be
to undermine citizen control and chill the ability of domestic democratic bodies
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to make decisions on a vast array of domestic policies from food safety to federal
and state procurement to communications and foreign investment policies. Most
simply, the Uruguay Round’s provisions would preset the parameters for domes-
tic policy-making of legislative bodies around the world by putting into place
comprehensive international rules about what policy objectives a country may
pursue and what means a country may use to obtain even GATT-legal objectives,
all the while consistently subordinating non-commercial standards, such as
health and safety, to the dictates of international trade imperatives.

Decision-making power now in the hands of citizens and their elected repre-
sentatives, including the Congress, would be seriously constrained by a bureau-
cracy and a dispute resolution body located in Geneva, Switzerland, that would
operate in secret and without the guarantees of due process and citizen partici-
pation found in domestic legislative bodies and courts.

. . . All over the country there is a bubbling up of citizen activity dealing with
the environment and public health. People want solar energy instead of fossil
fuels; they want recycling; they want to clean up toxic waste dumps; they want
safer, biodegradable, environmentally benign materials instead of others that
happen to be sold in greater numbers worldwide. And if local or state govern-
ments can make decisions to help achieve these goals, then people can really
make a difference. But if existing or proposed local and state standards can be
chilled by a foreign country’s formal accusation (often in collaboration with
domestic special corporate interests) that the standards are a non-tariff trade
barrier, then the evolution of health and safety standards here and around the
world will be stalled or degraded.

. . . This percolating-up process for advancing crucial non-commercial values
that shape living standards will be stifled by the WTO, with bottom-up demo-
cratic impulses replaced by pull-down mercantile dictates.4

This and other worthy worries have led many persons to take a some-
what different tack in the analysis of sovereignty.

In broad brush, it is possible to see the “antiquated” definition of “sov-
ereignty” that should be “relegated” as something like the notion of a
nation-state’s supreme absolute power and authority over its subjects and
territory, unfettered by any higher law or rule (except perhaps ethical or
religious standards) unless the nation-state consents in an individual and
meaningful way. It could be characterized as the nation-state’s power
(embodied in the Prince?) to violate virgins, chop off heads, arbitrarily
confiscate property, and indulge in all sorts of other excessive and inap-
propriate actions.

No sensible person would agree that such an antiquated version of sov-
ereignty exists at all in today’s world. A multitude of treaties and custom-
ary international law norms impose international legal constraints (at least)
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that circumscribe extreme forms of arbitrary actions on even a sovereign’s
own citizens.

But then, what does “sovereignty,” as practically used today, signify?
Here we can consider a tentative hypothesis: most (but not all) of the time
when “sovereignty” is used in current policy debates it really refers to ques-
tions about the allocation of power; normally “government decision-
making power.” That is, when a party argues that the United States should
not accept a treaty because to do so would take away US sovereignty, what
the party most often really means is that he or she believes that a certain set
of decisions should, as a matter of good government policy, be made at the
nation-state (US) level and not at an international level.5 Another way to
put it is to ask whether a certain governmental decision should be made in
Geneva, Washington DC, Sacramento, Berkeley, or an even smaller sub-
national or sub-federal unit of government. Or, when focusing on Europe,
should a decision be taken in Geneva, Brussels, Berlin, Bavaria, Munich, or
a smaller unit?

There are also various other dimensions of the “power allocation”
analysis. Those mentioned above could be designated as “vertical,”
whereas there are also “horizontal” allocations to consider, such as
separation of powers within a government entity (legislature, executive,
judiciary, etc.) and division of powers among various international orga-
nizations (WTO, ILO, WHO, FAO, IMF, IBRD, etc.). Indeed, one can go
even further and note that power allocation could refer to the types of par-
ticipants involved: government, non-government (which can embrace
issues of government versus private enterprises), and so on. This is
obviously a subject that could have very widespread relevance, but this
chapter will focus on the “vertical” governmental choices of allocation of
“power.”

In all those dimensions, one can ask a number of questions that would
affect the allocation issues. Questions of legitimacy loom large, and often
today there is a focus on “democratic legitimization,” which is frequently
meant to challenge more traditional notions of sovereignty (as illustrated
by Thomas Franck’s views noted in the previous section), and is also
related to part of some notions that sovereignty is gravitating from ideas
of “sovereignty for the benefit of the nation-state” towards ideas of “sov-
ereignty of the people.” 6

Other major topics relevant to vertical allocation issues include the
capacity of the institution at each level to perform needed tasks for pur-
suing the fundamental policy goals motivating the choices (e.g. market
economic efficiency principles, cultural identities, preserving peace, sub-
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sidiarity concepts, environment and externalities questions, environment
and the global commons issues, etc.).

Clearly, the answer to the question of where decisions about a certain
matter should be made will differ for many different subjects. There
may be one approach to fixing potholes in streets or requiring sidewalks.
There may be another approach for educational standards and budgets,
yet another for food safety standards, and, of course, still another for
rules that are necessary in order to have an integrated global market
work efficiently in a way that creates more wealth for the whole world.
Questions of culture and religion also pose important challenges.

When one reflects on these questions of allocation of power, it is easy
to identify this issue arising in dozens of questions at various govern-
ment levels. News reports almost daily recount activities related to these
questions.7

b. Values involved in power allocation analysis

There are clearly many values or policy objectives that could influence
consideration of the appropriate level or other (horizontal) distribution of
power among a landscape of government and nongovernmental institu-
tions. A small illustrative group of these policies are outlined below.
1. Reasons for preferring government action at an international level

A large number of reasons could be given for preferring an interna-
tional-level power allocation. Some of these reasons relate to the need for
what economists call “coordination benefits,”8 and are sometimes ana-
lyzed in game theory as “the prisoner’s dilemma.”9 This describes situa-
tions where, if governments each act in their own interest without any
coordination, the result will be damaging to everyone. Whereas matters
would be improved if they could make certain, presumably minimal, con-
straints, effective so as to avoid the dangers of separate action. Likewise,
there is much discussion about the so-called “race to the bottom” in rela-
tion to necessary government regulation10 and the worry that competition
among nation-states could lead to a degradation of important socially
needed economic regulation.

Sometimes economists suggest that upward placement of government
decision-making is particularly needed where there is so-called “factor
mobility,” such as investment funds or personal migration. This is partly
because governments find it more difficult either to tax or to regulate in
an effective way when there is such factor mobility.11 (We return to these
concepts in Chapter 6.12)
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The subject area of the environment seems to be one that directly
engages these issues of power allocation, and such issues as those involved
in the so-called “global commons,” or where actions that degrade the
environment have “spill-over effects,” are given as examples for a need for
higher supervision.13

Many other issues can be listed, and many other arguments can be
made. Many general subject matters are very controversial in this regard.
For example, at what level should competition policy (monopoly policy)
be handled? What about human rights? Democratic values and demo-
cratic institutions? Questions of local corruption or crony favoritism
might seem to call for a higher level of supervision.
2. Values, goals or constraints that suggest allocating power more locally;
the principle of “subsidiarity”

Advocates of subsidiarity (which is a concept much discussed in Europe)
note the value of having government decisions made as far down the
“power ladder” as possible. There are a number of policy values that are
involved here,14 and historically there has been reference to some Catholic
philosophy of the nineteenth and early twentieth centuries.15 One of the
basic ideas is that by being closer to the constituents, a government deci-
sion can more reflect the subtleties and necessary complexity and detail
that most benefits those constituents. Sometimes this is expressed as
follows: “governments that know your name are more likely to know your
needs.”16 Likewise, it is often said that the decision-making that is furthest
down the ladder and closest to the constituent will be policed by a greater
sense of accountability.

Indeed, there are many illustrations of the dangers of distant power,
including, of course, the origins of the United States, in its rebellion in the
eighteenth century against England. Similarly, colonialism, particularly
twentieth-century colonialism,17 and the move to decolonize raised a
number of these issues. It is often found that decisions made remote from
constituents become distorted to accommodate the decision-makers’
goals, which are local to their own location and institution, not to accom-
modate the targeted “beneficiaries.”18

In the United States there is an enormous amount of discussion about
“federalism,” which really engages these same issues. There is a worry
that “inside the beltway” decisions often neglect the facts and details “on
the ground” in local areas, remote from the center, partly to accommo-
date the particular, relatively selfish, goals of some senators or other
members of the US Congress. Indeed, the US Supreme Court has, during
the last decade, been paying a great deal of attention to the “constitutional
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federalism” questions, and one has to think about whether the Supreme
Court’s attitudes are totally based on an appropriate view of the US
Constitution or are at least partly motivated by policy considerations (not
necessarily inappropriate) about where power should reside.19

3. Some other policy goals and values – supporting both directions
Sometimes the controversy over what level to place a government deci-

sion is truly a controversy over the substance of an issue. Thus national
leaders will sometimes use international norms to further policy that they
feel is important to implement at their own level, but which is difficult to
implement because of the structure of their national constitution or the
political landscape. Likewise, other leaders may want to retain power over
certain issues at the national or even sub-national level, because they feel
they have more control at those levels to pursue those policies that they
favor, in contrast to others who want the issue placed at another level of
government because they have more control there. These issues do raise
the question of power elites trying to bypass democratic procedures that
annoy them.

Another policy that can cut both ways (up and down the ladder) is the
policy of preventing a governmental institution from misusing power.
Thus, those who wish to have governmental decisions made at a higher
level, such as at the international level, must also consider the potential for
misuse of the power that could occur in such international institutions.
Since quite often the constraints on international institutions are less
effective than on national institutions (e.g., lack of elections, etc.), this
may be the core of an argument against placing power at the higher level.
On the other hand, power can also clearly be misused at lower levels of
government.

Likewise, there is generally a “separation of powers” principle (a “hor-
izontal allocation”) that could apply. Clearly the US Constitution has as its
centerpiece the principles of the separation of powers, to avoid monopo-
lies of power which then lead to misuse. Such separation can be as between
various relatively “equal” levels of governmental action, or as between
higher or lower levels of governmental action. Thus, in considering how
governments should make certain decisions, it may be decided that only a
portion of a power would be allocated to the higher level, retaining for a
lower level some powers that would be used to check the higher level. To
some extent the implementation of treaties, without having direct appli-
cation in domestic legal systems, is potentially such a check against power
at the higher level. But allocation of a greater power effect to the higher-
level treaty may also check lower-level misuse of power.20
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Another aspect of the decision involving values relating to the allocation
of power is the policy goal of “rule orientation” in the matter concerned.
Particularly for economic purposes, for example, a rule system that provides
additional clarity, security, and predictability can be very significant, par-
ticularly when the subject matter involves millions of entrepreneurs
(“decentralized decision making”) as part of the market system. So part of
the consideration regarding the level at which to place governmental power
might deal with the question of whether different levels have different abil-
ities to make an effective rule-oriented program. Of course, this raises a
downside risk to internationalism in the minds of some, who may view with
suspicion a rule system’s method of interpreting treaty text. 21

3.4 Perceptions and reflections for Part I: changing
fundamentals of international law

a. Sovereignty and power allocation

Based on the analysis of the previous sections of this chapter, we can now
see that one of several key questions is how to allocate power among
different human institutions. It is probably not surprising that this ques-
tion is a very complex one to answer. There are many factors to consider.
To some extent, these all center on a common question of “power,” and,
therefore, in some ways this question relates to virtually all of government
and political science studies, as well as international relations, economics,
law, and so on. When one has to develop the landscape of this policy
analysis, one recognizes that a huge number of specific substantive poli-
cies play a part, as well as what we might call “procedural” or “institu-
tional” policies (how to design the appropriate institutions). Some of these
policies are, typically, not congruent in the directions in which they would
suggest allocation of power should occur. That is, differing policies often
pose dilemmas for policy makers, where they must engage in a certain
amount of “balancing,” sometimes characterized as the principle of pro-
portionality. When the need for such balancing occurs, a key question
related to “allocation of power” is who or what institution should perform
this balancing.

Indeed, the policy landscape is so complex that one can question
whether it is possible to arrive at any worthwhile generalizations. It could
be argued that the complexity is such that each case has to be decided sui
generis, that is, on a “case by case” basis (to use a phrase often indulged in
by juridical institutions).
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However, the proposition being tentatively put forth in this chapter is
that for the “core sovereignty” concepts mostly involving the monopoly
of power for the nation-state and its logical derivative of state-consent
requirements for new norms, the power allocation analysis, if taken
more seriously and deeply than often presented, can help to overcome
some of the “hypocrisy” and “thought destructive mantras,” so that
policy makers can focus on real problems rather than myths. This can
thus help them weigh and balance the various factors to achieve better
decisions on questions such as accepting treaty norms, dispute settle-
ment mechanisms and results, necessary interpretative evolution of
otherwise rigid treaty norms, and even, in some cases, new customary
norms of international law.

But this analysis recognizes that there are desiderata in sovereignty con-
cepts other than the “core” power allocation issues, and that even for the
core issues there are clearly cases that the world must resolve by explicit
(or well recognized implicit) departures from traditional sovereignty con-
cepts. This is what can be labeled “sovereignty-modern” and it can be
hoped that further analysis and discussion will help scholars and practi-
tioners alike build some new “handholds on the slippery slopes” looming
just ahead of certain issues not resolved by traditional sovereignty, in the
face of major risks of uncertainty, miscalculations in diplomacy, and over-
reaching by certain nation-states.

The follow-up question becomes that of identifying some theories or
principles that could reach beyond the traditional sovereignty parameters,
but offer some principled constraints to avoid the risks just mentioned.
Later chapters will take up this question.

b. Changing fundamentals of international law

To summarize briefly Part I of this book, we can see that chapters 1, 2,
and 3 have outlined a “landscape of current circumstances” which pro-
foundly impact the fundamental assumptions, or so called axioms, of
international law (including international economic law). These circum-
stances, combined with an extraordinarily extensive literature of analysis
and criticism, some of which is tied to the circumstances, provide a
number of challenges to the underlying logic and legitimacy of interna-
tional law norms. Responding to those challenges requires in-depth and
extensive analysis, as yet only partly satisfactory. One way to carry forward
the needed analysis is to examine empirically what is happening in
the real world. One small part of that task is explored in the next two
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chapters (4 and 5), with an overview look at one of the most complex inter-
national institutions in existence today, namely the WTO. This exploration
is enormously aided by the elaborate published reports constituting the
developing and evolving jurisprudence of the unique dispute settlement
“juridical” system which is central to the WTO and to the “rules-based”
institutional structure deemed essential for economic coexistence in a glob-
alized world, especially in the context of market-oriented features of that
world.
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